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[91] James D. Sawyer appeals from the Judgment of the Supenor
Court (Cumberland Gou‘nty;- Mills, J.) affirming the Board of Licensure in
Medicine's denial of his ap‘pliéa‘tion for reinstatement of his license to
pra-ctice medicine. Sawyer argues that he w-aé denied procedural due
process because he was not given adequate notice prior to his hearing of the
unprofessional conduct that ultimately formed the basis for the denial of his
reinstatement and because the Board did not introduce evidence of the
professional standard of care to which he was being held. We find no merit
to his constitutional challenge and, because we find Sawyer's appeal to be
frivolous, impose sanctions of $500.

1.
' |92] Sawyer was originally licensed to practice medicine in Maine in
1982. He allowed his license to lapse in 1995 while he was out of the state.

He filed an application. for reinstatement with the Board in 1997. At the
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time he filed his application, the Board had before it two unresolved
complaints against Sawyer filed by patients.

[43] On receiving Sawyer's application for reinstatement, the Board
solicited information from Sawyer's prior employers in Maine. The
commernts received in response consistently _'reﬂected concerns about
SaWyer‘s interactions with co-workers and patients, as well AS CONCerns
about Sawyer's ab'ili‘ty to prevent his personal problems from interfering
with his professional responsmlhtms

[94] The Board issued a preliminary denial of the apphcatlon In its
letter notifying Sawyer of the preliminary denial, the Board cited Sawyer's
pattern of “queshonable professmnal judgement and mappropnate
behavior,” his res;gnatxon from one position in the face . of hosp1ta1
discipline, and the two patients’ comp}amts as the basis for its denial.

[95] Sawyer appealed the preliminary denial and the Board sent him
notice of an adjudicatory hearing scheduled for January 13, 1998. The
letter informed Sawyer of his rights, including the right to be represehte’d‘
by an attorney and his right to call witnesses. It also informed him th’at-hé
would bear the burden of proving that he was qualified for a medical license
at the hearing.

[96] The letter was sent on December 9, 1997 and the refurn receipt
indicated that it was picked up on December 17, 1897. Sawyer contacted
the Beard by phone at 5:10 p.m. on the day before the hearing to notify it
that he would not be able to attend, indicating that he had been unaware of

the scheduled proceeding until that very day. He also faxed the Board a
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letter further explaining the difficulty of his situation and hxs reasons for
being unable to attend. Sawyer did manage to appear at the hearing
explaining that, although he had received the notice of the hearing in
December, he had not opened it until the day before the hearing,

[17] In the course. of the hearing, Sawyer gave testimony t6 the Board
-on the history of his practice of medicine. He explained that the unfavorable
comments received by the Board were the result of problems stemming
from long hours-and stress. He also chronicled his history of marital
difficulties, his divorce, and ensuing 'per:sonal and financial difficulties. He
attributed the incidents described in his performarnice evaluiations spanning
several years to these circumst.ances and stated that an administrator at one
of the hospitals had a lvende‘tta against him and had singled him out for
discipline. Sawvyer explained that he was currently bogged down with
-litigat'ion against the Departiment of Human Services, bankruptey
proceedings and his lack of a stable 'address, He denied, however, that his
stress level was interfering in any way with his busiriess before the Board.
He told the Board thaf he was much more in control of his personal life than
at the time he received the unfavorable comments from his previous
employers. At the time, Sawyer was licensed and practicing medicine in
New Hampshire.

[98] The Board elected to continue the hearing for several months to
allow Sawyer time to sort out his personal issues and submit additional
evidence regarding his qualific-ations for a medical license. The Board

issued an interlocutory order reflecting that Sawyer had agreed to allow the
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Board to contact his current employer, as well as to contact his lawyers
regarding pending legal matters. The order also provided that Sawyer
would provide a detailed performance evaluation from the hbs‘p‘it‘al at which
he was working in New Hamipshire and status reports of his legal
proceedings.

[99] Thereafter, the attorney for the Board tuﬁce sought releases ffom '
Sawyer for these purposes, but received no response to her letters. The
retiirn redeipt for the second letter indicated that the letter went
 unclaimed.” Nor did Sawyer ever provide the performance evaluation or the
status reports deseribed in the Board's interlocutory order. The éecond
hearing date was eventu'a;lly‘schedmied for September 8, 1998 d.es'pi.te
Sawyer's failure to comply with the Board's requests or reply to the Board's
correspondence. Notice of the hearing date was sent 10 Sawyer on Aﬁgust 3.
The notice again informed Sawyer that he had the right to be r'epreseh'ted
by an attorney and bore the burden of proof at the proceeding. Sawyer failed
to appear for the September 8 hearing.

[110] The Board made the preliminary denial fi.nal based on a
determination that Sawyer had displayed a history of questihOnab'le
professional judgment, including his behavior before the Board, that
amounted to unprofessional conduct. Sawyer thereafter sought review of the
final agency action pursuant to M.R. Civ. P. 80C and a new hearing based on
his claim that he had been denied his right to due process. The Superior
Court denied his reguest for a new hearing and affirmed the decision of the

Board. Sawyer then appealed to this Court.
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[911) We review administrative decisions directly for abuse of
discretion, errors of law, or findings unsupported by the evidence. See
Balian v. Board of Licensure in Med., 1999 ME 8, 4 9, 722 A.2d 364, 366,
Sawyer argues that the process he was accorded in this case regarding his
application for reinstatemén.t of his license to practice medicine was
constitutionally infirm. He challenges both the effectiveness of the notice
concerning the basis for the preliminary denial and the absence of evidence
onn the relevant standard of professional conduct governing his license .
denial. He argues that he was denied the opportunity to efféctively address
these issues as a result.

[112] Without det;id.in'g the issue, we will assume for purposes of this
case that Sawyer had a sufficient property interest at stake in the
reinstatement process to trigger constitutional due process protection. See
32 M.R.S.A. § 3280-A(4) (1999); Board of Regents of State Colleges v Ro‘t.h,
408 U.S. 564, 577 (1972} (holding that to have a property interest.in a
benefit, a person must have a legitimate claim of entitlement to it rooted in
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a source such as state law).! Nevertheless, we find a conspicuous lack of
constitutional inadequacies in the proceedings in this case.
[113] The Board's notice of its preliminary denial stated its specific

concerns about Sawyer's professional judgment, citing both the two patient

L. Because orders such as the dne at issue in this case are also reported in a data bank
available to other states that are considering licensing a doctor, Sawyer also arguably has a
liberty interest at stake in thé reinstatement proceedings. The stigma associated with a denial
of reinstaternent could impinge on his ability to secure licensure in other states. See Roth, 408
U.S. at 573-74. '
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complaints and the incident that resulted in his resignation from one of his
previous positions. Furthermore, the statute governing reinstatement states
the conditions pursuant to which the Board may reject an’ application for
reinstatement of a license to practice medicine, including circumst-ances'i-n
which the Board finds the doctor has engaged in conduct that would subject
the doctor to professional discipline. See 32 M.R.S.A. § 3280-A(4)(C)
(1999). Grounds for discipline inelﬁde incompetence, fraud, deceit, or
unprofessional conduct violating a standard of professional behavior. See 32
M.R.S.A. § 3282-A(2) (1999).

’ [114] Additionally, this proceeding concerned an application for
reinstatement and did not involve revocation of Sawyer's license. As a
result, Sawyer bore the burden of demonstrating that he met the
requirements for reinstatement and was qualified for a 1‘iCenée. Compare
Balian, 1999 ME 8, 94 12, 722 A.2d at 367 (noting that doctor was in
position of having to rebut thé case against him in proceeding regarding
potential revocation of license).

[€15] Although Sawyer testified at the initial hearing 'date and
attempted to explicate the series of negative performance evaluations that
the Board had cited in its preliminary denial, thereafter he failed to provide
information specifically requested by. the Board, failed to respond to
correspondence from the Board, failed to cooperate with the Board's efforts
to obtain evidence supporting his application for reinstatement and failed to
appear for the second hearing in a proceeding in which he bore the burden

of proof. Sawyer was not denied an opportunity to present his case in
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support of :reinstaiement, by virtue of the Board's édministratio‘n of the
proc.ee-dingé. Rather, he failed to take the several opportumnities afforded
him by the Board to demonstrate his qualifications for a license to practice
medicine. | _ .

[116] Sawyer not only failed to contest the '(:Qnstitutic_mality of the
Board's proceedings when he appeared at the first hearing, ¢f. New Engldnd
Whitewater Ctr., Inc. v. Department of Inland Fisheries and Wildlife, 550
A.2d 56, 58 (Me: 1988} (noting that the failure of a party to raise a due
process challenge at the administrative level denies the administrative body
the opportunity to ta‘ké remedial measures that would obviate the need for
an appeal}, he did not even appear for the second hearing. To come before
this Court now and argue that the Board denied him his constitutional right
to due process constitutes a frivolous appeal.é We therefore order sanctions
payable to the Board in the amount of $500 pursuant to M.R. Civ. P. 76(f).

The entry is:

Judgment affirmed with sanctions against
petitioner and his counsel in the amount of

$500.
Attorney for plaintiffs Attorney for defendarit:
Craig A. Bramiey, Esq. Andrew Ketterer, Attorney General
Berman & Simmons, P.A. Ruth E, McNiff, Asst. Atty. Gen.
PO Box 981 _ . 6 State House Station
Lewiston, ME 04243-0961 Augusta, ME 04333-0006

2. We note that thé Board's final denial of his application for reinstatement does not
forever preclude Sawyer from obtaining a license to practice medicine in Maine. Sawyer is free
to reapply for reinstatement or apply for a new license. See 32 M.R.S.A. § 3280-A(4)(A) (1989).



SUPERIOR COURT
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DOCKET NO. AP-99-8

: STATE OF MAINE RSO
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JAMES D, SAWYER, M.D,,
Petitioner
v. ,  DECISION AND ORDER

MAINE STATE BOARD OF
LICENSURE IN MEDICINE,

Respondent

. The petitioner appeals the respondent's refusal to- reinsta;t_je__-h‘i.st license to
practice medicine. For the following reasons, the petitioner's appeal is ;cienied.

By letter dated- Septernbe;r. 25, 1997, the 'l_p.e'fiftioner- r;'ecéiji?e.d notice of a
preliminary denial of his license reinstatement ap_plic'a-tior’i based on "questionable
professional j.u'dgme'r_tf and inappropriate behavior, " including his resignation from
a hospital "in the face of d’iscip'l-in'e. for communications and judgment issues". R,
Tab 2. An adjudicatory hearing before the Board _reg;ar{iiﬁg that denial waé held on
January 13, 1998. The petitioner appeared without an a&Orney-. After testimony, the
hearing was continued to give the petitioner and the Board an oppo}funity to gather

additional information. See R. Tab 3 (Interlocutory Order dated 1/13/98); R. Tab 1,

39-48. The petitioner was informed that if he failed to appear at the second hearing,

a default judgment could be entered. R. Tab 4. None of the information or 51gned

releases was received from the pet1t10ner and he failed to appear at the seccnd;ﬂ

hearmg on September 8, 1998. The Board voted unamrnously to make f1na1 the

prelmunary demal of the petltloner s license. R. Tab 5.




The petltzoner rehes on Bahan . Board of L1censure 1n Medlcme and argues
- that the pehtloners due process r1ghts were violated because the Board d1d not
reveal and mtroduce in ev1dence the standards of professmnal ethlcs the petltloner

was alleged and found to have v1oiated See Bahan V. Board of L1censure in

Med?c’lae 1999 ME :-8, 18, 722 A2d 364, 366. In this case, the Board found and
con'oiﬁ{iéd that the petitioner had eng'a_ge_':d in unprofe'ssi:on_ai conduct. See 32
M.RS.A. §3282-A (2)(F) *-(199.9_).- In addition, the Board founid and concluded that
-cauise: .exiis'ted:thart i:ou'l.d be considered a ground for di's'cipliné. ” Sée 32 M.RS.A.
§3280-A (4)(C) & (2)(A) (1999), R. Tab 5. The record reveals the pet1t1oner s ‘many
personal and professmnai problems ~ There was -n.o-ne_ec_l_ to 1_-ntrodu_c_e -expert. |
tes-tu_nony- concerning the app‘_roprla'te standard of care. See ﬁa@, 1999 ME 8, { 16;

722 A.2d at 369. The petitioner was advised of the Board’s concerns and was given

an opportunity to obtain an attorney and address those concerns at the second .
hearing; he declined that epportunity.
The entry is
The Petitioner’s Appéal is DENIED.

The decision of the Respondent Maine State Board of
Licensure in Medicine is AF

‘DateiDacember 1, 1999 ASIA LA )
T Nancy Mills /
ustice, Superior Court




MAINE STATE BOARD OF LICENSURE IN MFDICINE

IN RE Fmal Dema] of License

James D Sawye; M D E : DECISION ANDORDER .

F INAL ORDER

Pursuant to the authorlty found in 32 M R S A §3263 et seq.s 5 MRS A. §9051, el seq.. and 10 M.R: SA,
§80{)I et seq., ‘the Maine Board of Llcensure in Medlcme (“Board”) met iii public session at the Boarci s offices _
located i, Auﬂusta Mame on September 8 1998 at 3 33 p m to eonelude the hearmg begun on January 13 1998 10_ .

: 'Board members were .Tudy A Burk M D D _-Joshua Cutle1 M D, Sandra . Tuttle Pubhc Member Harry Bermert s
'Il MD Halold Jones Pubhc Member Bettsanne Holmes Pubhc Member UlnchB Jacobsohn' M_D_, and S

no’uced to be present ner Was ke lepresented by Eegal eounse} N the ume tl}e hearmg of January 14 1998 was. .
adj ourned Dr: Sawyer was notrced that it would be; necessary.for him to-be presetit ng 10 prepare for the. Board a
detailed performance evaluatlon by: his fhen current employer Soithern New Hampshlre Regional Medical Center
and further to piovrde the’ Status ofhis currem Iegal proceedmgs mcludmg ‘but not 1ir ted to, bankr uptcy, child
'support Imernal Revenue Service and Departrnent of Human Sérvices Actions. M5, Mchff repor‘{ed she ilas
received no reply to Hier letters requestmg D Sawyer 3 s;gnature on releases Whlch Woald aliow hier to contactand
receive information as outlined in the Intetlocutory Order. Numerous. additional attempis to contact Dr. Sawyer
mc]udmg Certitied Mail, "nave been unsiccessfil because Dr Bavwyer drd fiot plck up the maﬁ and has ot made ; any
attempt 1o contact Ms. McNiff or the Board.

v FINDINGS AND CON’CLUSIONS OF LAW

There Was overwhe iming documentary and testrmomal ev1dence whlch supporleé the Boaré s finding that
Dr: Sawyer 5 behavior, both before and since the 1apse of his license in 1995, fevealed a pattern of c;ueslronable
professional fudgtient which constifufes unprofessional coriduct. Unprofessmnal conduct is grounds fordiscipline,
32 MiR.S.A: § 3283-A(2)(F). The Board niay.not reinstate a lapsed license if the Board finds any cause that may be
considered & ground for discipline. 32MR.S.A, § 3280-A(@)(C). For these reasons, the Board deliberated and
1e_nde_red by unanimots vote, a decision to make the Prellmmary Denial under 32 M.R:S.A, §327 9(2) final.

This Order represeiits the final Decision of the Board in this matter.

APPEAL RIGHTS

Pursuant fo the provisions of § M.R.S.A. §1100 B.T: seq., any party d
Order miust file a Petition for Review in the Supetior Court within 30 da 50 C reiel

Dated: /& =23 - fﬁ/

' “appeal this Demsmn and
s .--___'hls Order, :

Edward David, M.D,#0D, Hearing Officer




MAINE STATE BOARD OF LICENSURE IN MEDICINE

IN RE: Licensure Disciplinary Action )
) INTERLOCUTORY ORDER
James D. Sawyer, M.D. )

Pursuant to the authority found in 32 M.R.8.A. Sec. 3263, et. seq.,, 5M.R.S A
Sec. 9051, et seq. and 10 M.R.S.A. Sec. 8001, et. seq., the Maine State Board of
Licensure In Medicine (Board) met in public session at the Board's offices located in
Augusta, Maine on January 13, 1998. The purpose of the Hearing was to determine
whether Dr. Sawyer’s appeal of the Board’s Decision 1o deny his application of
licensure in the practice of medicine should be granted.

A quorum of the Board was in attendance during all stages of the proceedings.
Participating and voting Board members were Edward David, M.D., J.D., Chairman,
Kimberly K. Gooch, M.D., Judy A. Burk, M.D., Josh Cutler, M.D. Sandra E Tuitle
{public representative), and Harry Bennert, .Jr M.D.. Ruth Mchff Ass't. Attorney
General, presented the State's case. Df. Sawyer represented himself. James E.
Smith, Esq served as Presiding Officer.

The Board admitted into evidence State's Exhibits 1 and 2. Following the taking
of partial testimony from Dr. Sawyer, the Board deliberated and decided by a
unanimous vote to continue the hearing until July 14, 1998. Between the date of this
Order and July, Dr. Sawyer agreed to contact between a Board representative and
both his supervisor at work and his lawyers. The latter are to be contacted
to ascertain the status of the various legal proceedings that Dr. Sawyer is currently
involved in. Additionally, the following documents are to be submitted by June 30,
1998 to Randall Manning, Executive Director of the Board of Licensure in Medicine.
1. A detailed petformance evaluation from Dr. Sawyer’s current employer, Southern
New Hampshire Regional Medical Center.

2. Status of legal proceedings including bankruptcy, child support - Department of
Human Services, and Internal Revenue Service actions.

This Is an interlocutory O____n_er No final Décision will be made untif the Hearing is

completed. 3

dward David’ M.D., J.D., Chairman
State Board of Licensure In Medicine

Dated. January 13, 1998




